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Refusals

Where? 

How 
many? 

Why? 

Who? 

1

2

3



18/11/2024

2

What
CAN 
you 

challenge 
at 

Tribunal?

• Refusal to assess or reassess for 
an EHCP

• Refusal to agree to issue an 
EHCP

• Contents of an EHCP
• Refusal to amend an EHCP 

following assessment or 
reassessment

• Ceasing an EHCP

What 
CAN’T

you 
challenge 

at 
tribunal?

• School or college support without an 
EHCP

• The way the school or Local 
Authority are giving the help in your 
child’s EHC plan

• Decisions about personal budgets
• Failure to meet the timescale or 

deadlines for the EHCP processes
• Transport to school or college 

(unless it is an issue about the 
school named).

Where?
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How
Many?

Request for EHCP 
Assessment 

Yes 76% No 24%

Success rate at EHCP 
Assessment Appeals

Won 88% Lost

Is it 
worth 

it?

EHCPs issued following assessment

Issued 94.9 Not issued 5.1

Who can 
you 

appeal 
to?

• Mediation
• SEND Tribunal
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Why?
A brief 
history

2014 – SEND reforms

2019 – Education Select Committee

2020 – Ofsted SEND WSOAs

2022 – SEND Green Paper

2023-2024 – Ofsted SEND Results

2021 – 2024 DVB and Safety Valve

Today – The SEND and Alternative Provision 

Improvement Plan 

2014 
SEND 

reforms

•Prioritize and involve children 
and parents

•Destigmatize diagnosis of 
SEND

• Improve outcomes 
•Make plans more flexible 
•Consider aspirations

2019 
Education 

Select 
Committee 

SEND 
inquiry 

“… while the reforms of 2014 had been correct,) the 
2014 reforms had not been well implemented due to 
poor administration, a disjointed approach and lack of 
resources and accountability across central 
government, within the DfE and on the ground.” 

“… the system was compromising the rights of children 
with SEND to an education … resulting in confusion and 
at times unlawful practice, bureaucratic nightmares, 
buck-passing, lack of accountability, strained resources 
and adversarial experiences, which ultimately dashed 
the hopes of many.” 
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2020 
Ofsted 
SEND 

Inspection 
Outcomes

2022
SEND 

Review 
Green 
Paper

“… children and young people 
with SEND … feel unsupported, 
and their outcomes fall behind 
those of their peers. Too many 
parents are navigating an 
adversarial system, and face 
difficulty and delay in accessing 
support for their child.”

Ofsted 
SEND 

inspection 
results 

2023-to 
date

1. “positive 
experiences and 
outcomes for 
children and 
young people”

2. “inconsistent 
experiences and 
outcomes for 
children and 
young people”

3. “widespread 
and/or systemic 
failings leading 
to significant 
concerns”

2023-to date Ofsted 
SEND report outcomes

1 2 3
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Whose 
fault is 

it?

“… local authorities need more resources, 
and parents/carers of children and young 
people with SEND need to make fewer 
demands.” Michael Gove as previous 
Secretary for State for Levelling Up.
“We always just have to keep a weather 
eye on the sharp-elbowed middle classes, 
who are very good at understanding the 
system and have friends and colleagues 
who are professionals and who can help 
advocate in particular cases.” Simon Hoare, 
MP.

Curbing 
SEND 

Expenditure

Safety Valve and 
Developing 

Better Value for 
SEND
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Developing 
Better 

Value for 
SEND

DVB – Developing Better Value for SEND is a  
programme which aims to support local 
authorities improve SEND delivery whilst 
working towards financial sustainability.
Overseen by the DfE with a £19.5m contract 
with Newton Europe Consultancy.

The DBV scheme identifies ‘opportunities’ that 
are supposed to provide chances to reduce 
spending – while improving outcomes for 
children and young people with SEND at the 
same time.

DBV
Opportunities

???

• More needs met without EHCPs.
• More mainstream rather than special 

school placements
• More EHCPs being ceased
• More post-16 young people with 

SEND off EHCPs altogether.
If these ‘opportunities’ are to work 
without harm to children and young 
people with SEND, they require 
capacity and resources that have not 
been identified yet. (Matt Kerr, SNJ)

DBV
Possible 

Outcomes

• Assumption that children with 
SEND will be better off in 
mainstream settings

• Pressure on schools, particularly 
mainstream

• Increased difficulties in obtaining 
and maintaining EHCPs

• Reducing EHCP provision by 20%. 
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Tranche 1
BCP
Bracknell Forest
Brent
Bristol
Cheshire East
Cumbria
Doncaster
Dudley
Hampshire
Kensington & 
Chelsea
Leicestershire
North-East 
Lincolnshire
Oxfordshire

Somerset
Solihull
Southampton
South Tyneside
Stockport
Stockton-on-
Tees
Suffolk

Tranche 3
Birmingham
Buckinghamshire
Cornwall
Borough of Halton
Lewisham
Tower Hamlets
North Yorkshire
St Helens
Sunderland
Thurrock
Warwickshire
West Berkshire
Wirral

Tranche 2
Central Bedfordshire 
County Durham
East Yorkshire
Enfield
Gloucestershire
Hackney
Havering
Kingston upon Hull
Middlesbrough
Newham
Oldham
Reading
Redcar & Cleveland

Rochdale
Rutland
Sefton
Swindon
Tameside
West Sussex
Windsor & 
Maidenhead
Worcestershire

Safety 
Valve

• Safety Valve offered to LAs who are 
seriously in debt with their SEND budgets 
to effectively wipe out that debt.

• In return, each LA has to agree to reduce 
or eliminate their deficit within four to 
five years with the goal being to achieve 
a 40% cut overall in SEND expenditure.

• “”Agreements will be closely monitored, 
and if conditions set in the agreements 
are not being met, we will not hesitate to 
withhold payments.”

What does 
Safety Valve 

Actually 
mean?

• Reduction of education, health and 
care plans (EHCPs)

• Describing a reduction in EHCP 
assessments as “positive” without 
reference to pupils’ needs.

• Setting out a need to reduce 
“inappropriate referrals” in relation to 
parents’ seeking EHCP assessments.

• Targeting a 29 per cent increase in the 
number of pupils with EHCPs who 
attend mainstream schools.
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Safety Valve 
Implications

There have been no reviews yet of the 
impact of Safety Valve 
The Independent Provider of Special 

Education Advice (IPSEA) charity, warns 
that the conditions attached to Safety 
Valve agreements appear to 
“encourage local authorities to breach 
their statutory duties to children and 
young people with SEND”.

Safety 
Valve 
Areas

Kingston upon ThamesBarnsley
KirkleesBath and North-East Somerset
MedwayBexley
MertonBlackpool
NorfolkBolton
North SomersetBracknell Forest
North TynesideBristol
Richmond upon ThamesBury
RotherhamCambridgeshire
SalfordCroydon
SloughDarlington
South GloucestershireDevon
SouthwarkDorset
Stoke on TrentHammersmith and Fulham
SurreyHaringey
TorbayHillingdon
WiltshireHounslow
WokinghamIsle of Wight
YorkKent

• Developing national SEND standards 
Developing local inclusion 
partnerships/plans 

• Developing individual “tailored lists” 
of education placements

• Increasing the number of families who 
opt for mediation rather than appeal 

• Testing of a new national template for 
EHC plans

The SEND and 
Alternative 
Provision 

Improvement 
Plan
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• The SEND and Alternative Provision 
Improvement Plan contains no plans to 
change the law on SEND support

• Children with SEND still have the legal 
right to special educational provision 
that meets their individual needs

• Mediation is still NOT compulsory 

• You can still request the school you 
prefer outside of the tailored list

The SEND and 
Alternative 
Provision 

Improvement 
Plan and the 

Law

The SEND Change Programme is a national 
programme to test some of the changes the 
Government wants to make to the system for 
supporting children and young people with SEND. 
This is taking place in various parts of the country.

Leicester, Leicestershire, Rutland, Bedford, Central 
Bedfordshire, Luton, Barnet, Camden, Enfield, 
Islington, Hartlepool, Durham, Gateshead, Stockton-
on-Tees, Manchester, Oldham, Rochdale, Trafford, 
Portsmouth, Brighton, East Sussex, West Sussex, 
Gloucestershire, Swindon, Telford & Wrekin, 
Herefordshire, Shropshire, Wakefield, Bradford, 
Calderdale, Leeds.

The SEND 
Change 

Programme 

The 
National 

Audit Office 
Report 

“… no consistent improvement in 
outcomes for children and young 
people since 2019” 

“…a system that often falls short of 
statutory and quality expectations”. 
“… Safety Valve programme DVB are  
not the solution “

“… if unreformed, the SEN system is 
financially unsustainable”, 
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Moving 
Forward 

What you 
can do

The Law 
hasn’t 

changed

• Refusal to agree to 
assess or reassess

• Refusal to issue 
• Contents
• Refusal to amend 
• Cease to maintain

EHCP
Appeals
Recap

1. Every request for assessment 
MUST be considered.

2. They are determining whether or 
not it is necessary for SEND 
provision to be made via an EHCP. 

3. They  must give reasons for their 
decision if they refuse to assess

4. They must inform you of your 
right to appeal.

Refusal 
to 

Assess
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The local authority must secure an 
EHC needs assessment if:

(a) the child or young person has or 
may have special educational 
needs, and

(b) it may be necessary for special 
educational provision to be made 
for the child or young person in 
accordance with an EHC plan.

Legal 
Criteria for 
Assessment
CAFA 36 (8) 

The legal definition of a special 
educational need is whether a 
child or young person has a 
significantly greater difficulty in 
learning and/or completing their 
education and training than the 
majority of others without SEND 
of the same age.

What do 
they 

mean by 
SEND

• Blanket policies 
• Only assessing children 

who are behind in their 
education

• Not assessing because they 
cannot finance the support

• Not assessing at all.

What is 
NOT 
legal 

practice
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• The child or young person's needs are 
not considered severe enough to 
warrant an EHCP.

• Their needs can be met with existing 
resources in the school or college.

• The child or young person does not 
require special educational provision 
that is beyond what is normally 
available in mainstream education.

• The chid is not 2 years behind with their 
education 

Refusal to 
Issue

Common 
reasons 

given

• Requires the legal protections and 
additional resources of an EHCP to receive 
the support they need.

• Requires special educational provision 
through tailored support that cannot 
reasonably be provided by the resources 
already available in a mainstream education 
setting (such as additional support, 
interventions, or staff). 

Almost 95% of assessments result in 
EHCPs being issued 

Criteria 
for 

issuing 
EHCP

• You can only appeal 
certain sections of an 
EHCP

• Tribunal decisions on 
some sections legally 
binding and some not.

Appealing 
the 

contents 
of an EHCP
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A: Child and family views and aspirations.
B: Special educational needs (SEN).
C: Health needs related to SEN.
D: Social care needs related to SEN.
E: Outcomes to be achieved.
F: Special educational provision.
G: Health provision.
H1: Social care provision under the CSDPA 1970.
H2: Any other social care provision.
I: Placement (educational setting).
J: Personal budget.
K: Advice and information used in the EHCP.

EHCP 
Sections

What legally 
binding 

sections can 
you appeal?

B: Special educational 
needs (SEN).
F: Special educational 
provision.
I: Placement 
(educational setting).

C: Health needs related to SEN.
D: Social care needs related to 
SEN.
G: Health provision.
H1: Social care provision under 
the CSDPA 1970.
H2: Any other social care 
provision.

What non 
legally 

binding 
sections can 
you appeal?
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A: Child and family views 
and aspirations.
E: Outcomes to be 
achieved.
J: Personal budget.
K: Advice and information 
used in the EHCP.

What you 
can’t 

appeal 
through a 
tribunal

A LA can cease an EHCP if:

• That the child or young person no 
longer requires SEND provision 

• That the support the child or young 
person requires could be provided 
without an EHCP 

• That a young person has achieved all 
the outcomes in their EHCP and no 
longer needs to continue with 
education. 

Ceasing 
an 

EHCP

• The child’s needs have changed to the 
extent that a school or college can meet 
their needs through SEN Support without 
requiring an EHCP.

• No special educational provision is 
required at all, ie. the provision a young 
person is receiving is classed as social or 
health care, rather than special 
educational provision. 

• The young person has made minimal 
progress with an EHCP and are not going 
to attain further qualifications. 

Arguments 
often used 

to cease 
EHCPs
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• SEND Tribunals will consider not only 
whether provision is available 
without a plan, but also whether it 
will ACTUALLY be delivered without a 
plan.

• No particular expectation of progress 
or gaining qualifications required 

• Even small further achievements 
could still be valuable to a young 
person later in life.

Support 
to 

maintain 
EHCP

• When appealing cease to maintain, 
the tribunal can also be asked to 
consider amendments to the EHCP if it 
is vague, out of date, or if the needs of 
the young person have changed.

• The Tribunal should consider whether 
the EHCP in its amended form should 
continue before deciding whether or 
not the LA can cease it.

Combining a 
cease to 
maintain 

with a 
contents 
appeal

A local authority must review an EHCP within 
12 months of issuing the plan and at least 
every 12 months after. They then decide 
whether to:
• continue to maintain the EHCP in its current 

form;
• amend it; or
• cease to maintain it,
EHCPs should always be amended in 
preparation for a child/ young person moving 
onto their next key phase of education subject 
to the EHCP remaining appropriate.

Amending 
a plan
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• When the LA is considering amending an 
EHC plan following a review (or at any 
other time), they have to send notice of 
the amendments to the child’s parent 
clearly stating the proposed amendments. 
The parent can then make their comments 
about the proposed amendments and state 
further amendments that they wish to 
have included. 

• If the parent is not happy with the final 
amendments, they have can appeal this 
decision. 

Appealing 
Amendments

• Under 18. Where a child or young person under 
the age of 18 is not receiving education or training 
the local authority MUST review the EHCP plan to 
ensure that the young person continues to receive 
training.

• Over 18. The LA can only cease to maintain a plan 
if they have first ascertained that the young 
person does not wish to return to education or 
training or have determined that returning to 
education or training would not be appropriate for 
the young person. 

• If the young person does wish to return to 
education and it determines that it is appropriate 
for them to do so, it must amend the young 
person’s EHCP accordingly.

NEET –
not in 

education 
or training

• Refusal to assess
• Refusal to issue
• Contents
• Refusal to amend
• Cease to maintain

Appealing 
decisions 

– the 
process
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• Discuss concerns with 
child’s teacher or SENCO

• Discuss your concerns your 
SENDIAS Service

• Mediation
• Right to appeal
• Watch out for timescales!!

First  
suggestions

Your decision letter will tell 
you what you need to 
appeal. 
IPSEA resources 
• Refusal to assess pack 
• Refusal to issue pack

What you 
need to 
appeal

• Mediation is when an 
impartial professional (the 
mediator) helps both sides 
work out an agreement. 

• It’s confidential and usually 
quicker than going to the 
tribunal.

What is 
mediation?
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• Mediation is a voluntary process 
• Mediation may (or may not) lead to an 

agreement
• The local LA can change their minds at 

mediation
• The tribunal will NOT take into account 

if mediation did or did not go ahead
• Outcomes/actions agreed at mediation 

will NOT be shared or considered by a 
tribunal.

Mediation 
Facts

• Your LA should have given you mediation 
info in their decision letter

• You can contact the Independent 
Mediation service on 020 8441 1355

• Following mediation, they’ll give you a 
mediation certificate, which you’ll need if 
you want to appeal to a tribunal

• If you do not go ahead with mediation, you 
will still need to contact them to get the 
medication certificate.

• If you do not have a mediation certificate 
you will need to tell the tribunal why.

How to 
access 

mediation

• In most cases, you must consider 
mediation (that doesn’t mean you 
have to do it) before you appeal to the 
tribunal. 

• You need a mediation certificate to 
lodge an appeal, whether or not you 
decide to have mediation

• You do not have to consider mediation 
before appealing just section I of an 
education, health, and care (EHC) plan

Do you 
have to 

take part in 
mediation?
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Special Educational Needs and 
Disability Tribunal Service

SENDIST

Telephone – 01325 289350 
www.justice.gov.uk/tribunals/SEND  
send@justice.gov.uk 

Appealing 
to the 

Tribunal 
Service

The SEND Tribunal is able to order LAs to:
• carry out EHCP needs assessments
• issue EHCPs
• amend existing EHCPs
• Maintain EHCPs
The LA HAS to comply with these orders 
if they are made.
The SEND Tribunal can also make non-
binding recommendations about health 
and social care. 

What can 
the SEND 
Tribunal 

Do?

The SEND tribunal staff: 
• can be contacted by email or 

phone 
• are generally very helpful
• will be impartial
• Free booklet – How to Appeal
• YouTube video resources
• IPSEA packs – refusal to assess and 

refusal to issue EHCPs 

Contacting 
the 

Tribunal 
Service and 

other 
support
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Children and Families Act 
https://www.legislation.gov.uk/ukpga/2014/6/contents
(particularly sections 33 - 69)

The SEND and Disability Regulations
https://www.legislation.gov.uk/uksi/2014/1530/contents

SEND Code of Practice 
https://www.gov.uk/government/publications/send-
code-of-practice-0-to-25

Previous SEND law cases

SEND 
Law

• information from people working with your child, 
like the SENCO, teachers, OT or GP

• reports from the information sent with a refusal 
to assess or refusal to issue letter, a previous 
EHCP or EHCP annual reviews

• a second opinion, or if you can afford it, private 
assessments and reports

• report from the school that you want your child 
to go to if they have said that they can meet your 
child’s needs

• reports from the school that your child is going to 
now, if they have said that they cannot meet your 
child’s needs

Evidence

• A paper hearing may be offered – neither 
you or the LA would attend this hearing.

• Oral hearings can take place face-to-face but 
are more often online. 

• Pro – paper hearings will be heard much 
more quickly.

• Cons – you will not be there to present your 
case personally in a paper hearing.

• You cannot have a witness at a paper 
hearing – but then nor can the LA.

• If one party does not agree to it, an oral 
hearing must be held.

Paper v 
Oral 

Hearings
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• Bring the bundle of paperwork you will have 
received from your LA

• Keep it in the numbered order it is already in. 
• The hearing will be led by a ‘panel  of two or 

three people – a judge and one or two 
specialist members with SEND experience.

• The panel will have identified key issues in 
advance

• The panel will ask questions and take the 
lead. 

• Take notes
• You will have your turn to speak
• Be aware of formalities and ask if unsure.

At an 
oral 

hearing

• A witness should have knowledge of your 
child in a professional context 

• You can have 3 witnesses or more if you apply 
for them

• You can have a witness who has been told 
they can’t attend summoned – allow time for 
this and follow the tribunal guidance

• It is your responsibility to serve the summons 
on the witness.

• Witnesses can claim expenses and loss of 
earnings

• Witnesses must have previously provided a 
written report or witness statement

Witnesses

• Request for mediation MUST be made within 2 
months of the decision notice 

• You must notify LA and try to complete the 
medication meeting within 30 days

• Deadline for appeal is 2 months from the date of 
the decision or 1 month from the date of the 
mediation certificate, whichever is later.

• Once an appeal is lodged, LA must respond to the 
tribunal within 5 weeks

• You should hear back from the Tribunal Service 
within 2 weeks of contacting them 

• Date for the hearing should be within 10-12 weeks  
but can be as long as 6-12 months

• Post tribunal decision – usually within 2 weeks.

Mediation 
and 

Tribunal 
Timelines
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• Ask the tribunal for date to be moved 
forwards

• Ensure that phase transfer review meetings 
are heard early

• Chase your LA about meeting their 
timescales for making decisions in the legal 
times allowed

• Apply for mediation or a mediation 
certificate and then for a tribunal hearing as 
soon after receiving your decision as 
possible

• Consider a paper hearing.

Children 
in Phase 
Transfer

If your child is to be out of education for some 
time whilst the appeal is ongoing and the 
Local Authority are not offering any support, 
they may be falling short of their duties under 
Section 19 of the Education Act 1996. 

If your child is unable to attend school due to 
exclusion, mental health difficulties or other 
reasons, the Local Authority have a duty to 
provide a suitable alternative education. 

If your 
child 

cannot 
attend 
school

• The LA have the burden of proof that it is no 
longer necessary for the EHCP to be maintained 
rather than the parent having to prove otherwise.

• Any evidence which a parent/carer can gather to 
show that the plan is still needed is helpful.

• Current provision in the EHCP MUST be 
maintained pending any appeal including during 
the 2 months that the family have to register the 
appeal or request mediation (even if they chose 
not to) and until the outcome of any such appeal.

• If the appeal is unsuccessful, the LA would be able 
to cease to maintain the EHCP with immediate 
effect.

Cease to 
maintain 
appeals

differ
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Health provision in the plan – complain via the 
NHS Complaints Procedure and then the 
Parliamentary and Health Service Ombudsman.
https://www.england.nhs.uk/contact-us/feedback-
and-complaints/complaint/
https://www.ombudsman.org.uk/
Social care provision in plan – complain to the 
Local Authority, using their complaints procedure, 
followed by Local Government Ombudsman
https://www.lgo.org.uk/
Disability Discrimination 
https://www.gov.uk/complain-about-school/disability-
discrimination
MP
https://members.parliament.uk/FindYourMP 

Other 
means of 

raising 
concerns

With England divided into so many local 
authorities, it is not uncommon for a child or 
young person to live in one LA but attend a 
school or college in another. 
• The LA you live in will ALWAYS be 

responsible for your child’s EHCP and SEND 
provision and all associated costs.

• They may have cross border agreements 
with neighbouring LAs regarding how this 
provision is delivered but they are 
ultimately responsible for it.

Border 
issues

Legal Aid can cover:
• Preparation of the case
• Cost of new, independent reports 
• Legal aid will not cover:
• Representation at the hearing. 

Legal Aid threshold: 
• Gross monthly income (before tax and NI) £2,657 

per month, or £31,884 per year plus £222 extra 
for every child over 4 children.  

Disposable income assessment takes into account 
deductions for tax, National Insurance, child 
maintenance, rent or mortgage, and childcare.

Over 18s may qualify for Legal Aid in their own right.

Legal 
Aid
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Who we 
are -

Information 
and  

Support 

Supporting these sessions
LOOK 
https://www.look-uk.org/

MoorVision (Devon, Cornwall, Somerset, 
Dorset) 
https://www.moorvision.org/

Blatchington Court Trust (Sussex) 
https://www.blatchingtoncourt.org.uk/

Vision 
Impairment 
Information 

and 
Support 

Other VI specific support
Guide Dogs
https://www.guidedogs.org.uk/getting-
support/information-and-advice/education-
support/
VICTA
https://www.victa.org.uk/our-
services/support/ehcp/
RNIB 
https://www.rnib.org.uk/living-with-sight-
loss/education-and-learning/
Nystagmus Network
https://nystagmusnetwork.org/support/education-
support-service/

Pan 
Disability 

Information 
and  

Support 

Pan disability support
IPSEA
https://www.ipsea.org.uk/
SOS!SEN
https://sossen.org.uk/
SENSE
https://www.sense.org.uk/
Special Needs Jungle
https://www.specialneedsjungle.com/
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Scotland, 
Wales and 

NI 
Information 

and  
Support 

Outside of England
Angel Eyes (Northern Ireland)
https://www.angeleyesni.org/
SENAC Northern Ireland
https://senac.co.uk/
Children’s Law Centre Northern Ireland 
https://childrenslawcentre.org.uk/
SNAP Cymru
https://www.snapcymru.org/
Scottish Enquire
https://enquire.org.uk/
Sight Scotland
https://sightscotland.org.uk/how-we-help/education/support-pupils-
education-across-scotland
Kids – SEND law in Scotland
https://www.kids.org.uk/guides/send-in-scotland/

Don’t forget 
… The Law 

hasn’t 
changed 
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